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What we Know—An Overview of the Research 

There are large gaps and inconsistencies in sex 
offense research specific to people with I/DD, and 
particularly intellectual disability (ID).3 However, 
research on the general population suggests 
counterfeit deviance—a hypothesis distinguishing 
paraphilic4 behaviors and unlawful behaviors—as 
a risk factor for sexual offending,5 but likely not a 
primary indicator of risk.6

Identification ofI/DD is the first prong of successful 
risk assessment, the tool used to decide how 
statistically likely a person is to commit another 
offense. Actuarial Risk Assessment Instruments 
(ARAIs) can be either static (looking at what a person 
has done), or dynamic (looking at predictors based 
on personality, societal interactions, and other 
measures), and often include a combination of the 
two. Regardless of the ARAI selected, checking for 
accuracy of ratings in the ID population is a crucial 
step,7 and consideration of life experience should 
always be included. People with I/DD often live in 
environments that limit sexual relationships and 
privacy—even when engaging in “personal sexual 

behavior.”8 They often receive little to no education 
about sexuality as children or youth, and parents 
may struggle to discuss these concepts in meaningful 
ways. Given these facts, public masturbation charges 
should be considered in a much different light 
than other more serious charges, such as repeated 
cultivated child molestation. 

For the general population, research indicates that 
treatment plans focusing on community involvement, 
successful employment, and positive self-image are 
generally more effective than those that segregate 
and confine offenders, and focus primarily on 
acknowledging and suppressing problematic 
behavior. When adapting treatment programs for 
people with I/DD, it is most effective to focus on 
responsivity, including learning style, cognitive 
ability, and life circumstances/experiences.  Ensuring 
that treatment is relevant to the individual client 
allows for effective treatment of people with I/DD.10 

Stories from the System11: Blake

Blake, a young man with autism, learning disabilities, 
auditory processing disorder, and borderline ID,12 is 

Introduction

People with intellectual and developmental disabilities1 (I/DD) who allegedly violate sex act- related laws 
often face harsh consequences that fail to account for disability. For criminal justice professionals to effectively 
respond to these allegations and/or violations, they must first be aware of the presence of disability and 
understand how it influences behavior: awareness and understanding aid in crafting effective strategies for 
both protecting public safety and rehabilitating sex offenders with I/DD. 

Throughout this paper, the term “sex offender” is used with a limited meaning: encompassing an individual’s 
actions that appear to violate a statute on its face. Readers are encouraged to keep an open mind about 
whether the previous interpretation of these statutes are accomplishing the public safety goals for which they 
were enacted. “Sex offender” covers a broad variety of offenses and circumstances, and subsequently, varying 
levels of risk.2 Society, however, falsely assumes equal danger from everyone designated with this label.

https://www.eparisextra.com/paris-texas-news/8074/8074
http://www.thearc.org/what-we-do/resources/fact-sheets/introduction-to-intellectual-disability
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a registered violent sex offender for the rest of his 
life. If Blake’s story was told without details about his 
age, he would be eligible for victims’ services rather 
than reporting to register as a sex offender every 
three months. Blake struggles to make friends, and 
has been routinely bullied and taken advantage of his 
entire life. An encounter with a girl 6 years his junior 
placed an unwitting Blake in a sexual encounter that 
has destroyed his life. 

After months of Blake receiving sexual texts from the 
young woman, she began using phrases Blake did 
not understand like “friends with benefits” and “role 
playing.” She met with him in person to “hook up,” 
and performed oral sex on Blake. Blake eventually 
asked her to stop once he was able to process what 
was happening, which she did. She told her parents 
about the encounter, leading to Blake’s arrest.

Police arrived at Blake’s home in the middle of the 
night to question Blake. Blake’s parents were asleep 
upstairs while he was questioned. Thinking she was 
the one in trouble, Blake fully complied with police, 
incriminating himself and getting arrested in the 
process. Blake never understood his rights, and was 
charged with two counts of carnal knowledge with 
a minor.13 Blake was charged, and misunderstood 
his plea deal as explained by his lawyer (who had 
a mental illness and committed suicide soon after 
representing Blake). Blake is now required to register 
as a violent sex offender for life. As a result, Blake 
deals with depression in addition to his diagnoses 
pre-dating these events, and is unable to fulfill 
registration requirements independently.

Stories from the System: Adam

Adam was born on December 5th, 1986, and 
experienced multiple seizures early in life resulting in 
a diagnosis of developmental delay. According to his 
school records from 1998, 

Adam’s ability to problem solve in all respects 
is an area of concern for people who work 
with him…School staff looking at Adam’s 
future have concerns about Adam acting 
independently, handling even small life 

problems on his own and perhaps being 
taken advantage of by others who might make 
decisions for him or have him act in ways that 
would not be in his own best interests.

In 1999, another young man, Tim,14 moved next 
door as a foster child. At 10 years old, Tim was three 
years younger than Adam, but higher functioning 
and deeply troubled—he had been removed from 
his home due to regular sexual abuse. Adam’s family 
became a safe haven for Tim, and the two boys 
became friends. About five years ago, Adam’s mother 
caught Tim experimenting sexually with Adam and 
warned him if he did not stop, he would no longer 
be part of their family. Though Adam’s parents let the 

“My son is now a felon who is listed as a violent 
sexual predator for life. This situation puts him at 
an extremely high risk of being institutionalized. 
His name and face are all over the internet for 
the rest of his life. He must register every 90 days 
for the rest of his life, even when he is 90 years 
old or terminally ill. He will never be able to 
attend any of his children’s graduations, plays or 
sports events, not ever be able to take them to a 
park. His children will be ridiculed and ostracized 
as well. He will be limited in where he can live, 
will be looked down upon by his community 
forever, and find it practically impossible to get 
a meaningful job or any job for that matter. 
Every time he travels he will be limited in where 
he can go or where and how long he can stay. 
He will not be able to visit his grandparents or 
relatives in other states because of the numerous 
confusing rules for each state that he would 
travel through. All of this is because of a one-time 
occurrence between a young developmentally 
delayed teenager with Autism and ID, who 
had no idea how to handle a situation with a 
sexually aggressive female teenager. Our son 
has never been in any type of trouble, has never 
even been intimate with a girl or had any friends 
in his entire life, and now he will have his life 
destroyed forever.”

–Blake’s father

https://www.eparisextra.com/paris-texas-news/8074/8074
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neighbors know that the boys should never be alone 
together, Tim continued to molest Adam without 
their knowledge.

In February of 2012, Tim’s sister left her daughter, 
Alice, with Tim’s adoptive parents and disappeared. 
Tim was given responsibility for waking her in the 
morning, getting her to school, and getting her 
home. During this time, Tim would sexually molest 
Alice and eventually began calling Adam over to the 
home to watch. After Adam watched a few times and 
Tim laughed about it, Adam asked Alice to touch him 
inappropriately, which she did. Adam also took Alice 
out in his car, and again asked her to touch him. Alice 
told the adults in her home, who then approached 
Adam’s parents. After a six-week investigation, both 
boys were arrested and spent the night in jail. At trial, 
Adam had to stand next to his own molester in court 
as if he was not a victim at all.  

Adam readily admits to everything that happened, 
though Tim still denies any wrongdoing. Adam 
eventually pled to one misdemeanor charge of sexual 
exploitation of a minor child under 17, for which he 
must serve 2 years on probation wearing an ankle 
bracelet, and ten years on the sex offender registry. 
In addition, Adam was to attend a court-appointed 
sex offender group. The doctor responsible called 
after ten minutes with Adam to say he should 
not be a part of the group due to his prominent 
developmental disability—Tim, however, continues 
to attend. According to a risk assessment after the 
incident, 

….Adam does, however, have difficulty 
asserting himself when difficult situations may 
occur. As indicated in his assessment, Adam 
persistently states that he would inform his 
parents of problems that may arise between 
himself and others as it relates to sexual or 
inappropriate behaviors of a variety of types. 
Adam gives no indication of self-protection 
such as confronting the person, resisting or 
fighting back, yelling or calling authorities.

Currently, per sex offender regulations, Adam has 
been forced to move out of his own family’s home 

because the child victim was their neighbor. Adam’s 
father had to move out with him because Adam is 
unable to live without supports and cannot fulfil 
the requirements of probation or registration on his 
own. He is no longer able to participate in many of 
the recreation activities he cherished prior to this 
incident. Adam’s mother continues to experience 
chronic health problems, and the family was unable 
to travel to see their new grandson at Christmas due 
to financial and logistical struggles relating to Adam’s 
arrest. The family continues to struggle with guilt 
that they should have done more to protect their son.  

 
Challenges Specific to Sex Offenders with I/DD 

As evidenced by the stories above, the challenges 
facing sex offenders with I/DD are daunting. 
For starters, families are often as affected by 
negative consequences—for example, registration 
requirements on sex offender registries—as the 
individuals themselves. The struggle to maintain 
community engagement, a factor that is proven to 
reduce recidivism, is an uphill battle, particularly 
given geographic restrictions often placed on 
registered sex offenders. In addition, basic skill areas 
are often found lacking in sex offenders with I/DD, 
including the following:

•	 Communication (understanding consequences, 
expressing emotions)

•	 Sex education (consent, appropriate touch, 
 and healthy expressions of sexuality)

•	 Seeking help from peers or professionals

•	 Moral reasoning (understanding right  
from wrong)

•	 Identifying and becoming involved in  
leisure activities

•	 Other skills identified as important in  
community integration15

Criminal justice personnel “may have a general 
appreciation that persons with [intellectual disability 
and problematic sexual behavior (IDPSB)] can be more 
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concrete and slower in their thinking and may need 
more time to process and respond to information and 
directions. However, criminal justice professionals 
providing community supervision services may not 
fully appreciate essential but more nuanced issues 
associated with individuals with I/DD that may 
impede effective communication and supervision 
service delivery.”16 These include the following:

•	 Need for specificity and repetition

•	 Impact of impaired verbal comprehension  
and reading skills

•	 Inherent difficulties with abstraction  
and generalization

•	 Tendency toward acquiescence bias

•	 Sensitivity to criticism17

In addition, professionals may create dangerous 
situations by engaging in any of the following: 

•	 Infantilizing the client, treating them like a  
child due to their intellectual functioning

•	 Over pathologizing the client, wrongly  
attributing behavior to sexual deviance 

•	 Minimizing accountability for behavior

•	 Ignoring potential for risk

•	 Reacting disproportionately (for example,  
stories about community outrage surrounding 
sex offenders moving into the neighborhood)18

The Pathways to Justice™ Model:  
A Framework for Discussions and Solutions

The National Center on Criminal Justice and 
Disability™ (NCCJD) created the Pathways to Justice™ 
Model below to address the unique challenges 
people with I/DD face within the criminal justice 
system. Since its inception in September, 2013, 
NCCJD has created a number of tools and resources 
for criminal justice professionals to help identify and 
accommodate people with disabilities in the criminal 
justice system. The Pathways to Justice Model (see 
below) highlights cracks in the system that keep 
people like Blake and Adam from accessing services 
they desperately need.

Emerging Issues for Sex Offenders with I/DD

NCCJD has received numerous requests from around 
the country from individuals who fall completely 
outside typical explanations and patterns of sex 
offending behavior, creating an entire sub-population 
in desperate need of recognition, treatment, and 
legal assistance. Written as an educational resource 
for criminal justice professionals, this paper aims to 
outline the issues faced by sex offenders with I/DD, 
and suggests best practices and potential solutions. 
The paper is directed to attorneys, advocates, 
treatment providers, and others seeking alternatives 
to incarceration, but will also be useful for parents 

ABOVE: The Pathway to Justice™ Model.
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or other disability advocates looking for an overview 
of the issue. To address this emerging issue, NCCJD 
asked people with disabilities and their families, and 
leading experts in the field to identify issues and 
propose solutions around the following topics: 

•	 Megan’s Law 

•	 Risk Assessment and Promising Instruments

•	 Community Safety Planning

•	 Employment Services

•	 State Protocols

The paper closes with a call to action, challenging  
criminal justice system professionals to proactively 
examine fact patterns (the true and accurate 
description of what happened in a crime) of sex 
offense cases involving people with I/DD; to strongly 
consider the role disability plays in these types 
of offenses; to find alternatives to incarceration 
and sex offender registries for people with I/DD 
when appropriate; and to increase education and 
prevention work, thereby reducing initial offenses 
and recidivism.

1 For definitions of I/DD, see The Arc’s fact sheet: http://www.thearc.org/what-
we-do/resources/fact-sheets/introduction-to-intellectual-disability. Generally, 
intellectual disability (ID) occurs prior to age 18 and significantly limits 
intellectual functioning and adaptive behavior. Developmental disabilities (DDs) 
are attributable to mental and/or physical impairments occurring before age 22 
and likely to continue indefinitely. DD’s substantially limit three or more major 
life activities. Many people with ID will meet the requirements for DD as well.

2  Within the criminal justice community, risk generally connotes risk for 
reoffending and should not be confused with dangerousness.

3   American Association on Intellectual and Developmental Disabilities et. al., 
Public Policy Agenda for the 113th Congress, at 6 (“Intellectual disability… 
is characterized by significant limitations in intellectual functioning and in 
adaptive behavior, which covers conceptual, social, and practical skills. This 
disability originates before the age of 18… [and] covers the same population  
of individuals who were diagnosed previously with “mental retardation”…”).

4 DSM V at 685 (“The term paraphilia denotes any intense and persistent sexual 
interest other than sexual interest in genital stimulation or preparatory fondling 
with phenotypically normal, physically mature, consenting human partners.”).

5  William R. Lindsay, Model Underpinning Treatment for Sex Offenders with Mild 
Intellectual Disability: Current Theories of Sex Offending, 43 Mental Retardation 
6, 428-441 (December 2005) (citing lack of sexual knowledge and social skills 
as a cause of sex offending behavior).

6 Amanda M. Michie et. al., A Test of Counterfeit Deviance: A Comparison of Sexual 
Knowledge in Groups of Sex Offenders with Intellectual Disability and Controls, 
Springer Science+Business Media, Inc. 271-8 (2006).

7 Association for the Treatment of Sexual Abusers, Assessment, Treatment 
and Supervision of Individuals with Intellectual Disabilities and 
Problematic Sexual Behaviors, at 10-13 (2014) (may also lead to difficulties 
navigating “consent”).

 
8 Association for the Treatment of Sexual Abusers, Assessment,  

Treatment and Supervision of Individuals with Intellectual Disabilities 
and Problematic Sexual Behaviors (2014) (may also lead to difficulties 
navigating “consent”).

10 Association for the Treatment of Sexual Abusers, Assessment,  
Treatment and Supervision of Individuals with Intellectual Disabilities 
and Problematic Sexual Behaviors, at 19 (2014) (may also lead to difficulties 
navigating “consent”).

11  More examples include: https://www.eparisextra.com/paris-texas-
news/8074/8074.

12 Borderline ID means IQ between 70-85 and higher functioning in certain areas. 
However, functioning is still severely limited.

13 Code of Virginia § 18.2-63 (“Carnal knowledge of child between thirteen and 
fifteen years of age. A. If any person carnally knows, without the use of force, a 
child thirteen years of age or older but under fifteen years of age, such person 
shall be guilty of a Class 4 felony.”).

14 Name changed to protect identity.

15 Association for the Treatment of Sexual Abusers, Assessment,  
Treatment and Supervision of Individuals with Intellectual Disabilities 
and Problematic Sexual Behaviors, at 18 (2014) (may also lead to difficulties 
navigating “consent”).

16 Special Commission Briefing Book, MATSA and MASOC, September 11, 2014, 
available at http://commissiononsexoffenderrecidivism.com/wp-content/
uploads/2014/09/Special-Commission-Briefing-Book-in-its-Entirety.pdf.

17 Association for the Treatment of Sexual Abusers, Assessment, 
Treatment and Supervision of Individuals with Intellectual Disabilities 
and Problematic Sexual Behaviors, at 19 (2014) (may also lead to difficulties 
navigating “consent”).

18 Id.
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Individuals with I/DD may act improperly due to 
having poor social skills, poor impulse control, a 
lack of formal sex education, as well as a lack of 
opportunity to experiment sexually with peers.  
These deficits can result in criminal charges for  
sexual assault, sexual contact, and endangering 
the welfare of a child. All of these types of offenses 
require registration as a sex offender for both adult 
and juvenile offenders.  

Besides potential incarceration, such convictions 
carry significant additional consequences under 
each State’s Megan’s Law statute. Every State has 
passed and upheld a statute requiring sex offenders 
to register their whereabouts, and to update those 
registrations on a regular basis.1 In addition, all 
States have some level of community notification, 
including public access to a website with information 
about offenders, and most States have some form of 
community supervision for convicted sex offenders. 
Each of these obligations imposes responsibilities 
upon registrants which must be met over a long 
period of time. Individuals with I/DD often need 
assistance to understand and comply with these 
requirements or they face additional prosecution  
and other sanctions. 

Megan’s Law Origin

In New Jersey, in 1993, Jesse Timmendequas, who 
had been convicted of a sex offense, was released 
from custody and moved home with his mother. 

From that location, he lured 6 year old Megan Kanka 
into the house, where he sexually assaulted and killed 
her. While such heinous crimes are rare, there was 
enormous public outcry about the lack of oversight 
and notification conducted when sex offenders 
are released into the community. Laws creating 
registration and notification procedures are routinely 
referred to as “Megan’s Law”, since New Jersey’s 
original statute, passed on October 31, 1994, was 
named for Megan Kanka. 

Versions of sex offender registration and/or 
notification laws have existed in various forms 
throughout the United States for over 70 years, 
notably in California. In response to passage of the 
federal Jacob Wetterling Crimes Against Children and 
Sexually Violent Offender Act of 1994, every State 
has a statute mandating registration of convicted sex 
offenders and notification to the public using various 
methods and in certain circumstances.2 Minimum 
standards for jurisdictions to meet are set forth 
most recently in the Sex Offender Registration and 
Notification Act of 2006 (SORNA).3 

The purpose of these statutes is not punitive, 
intended to punish the offender, but rather to 
provide accurate information to the community. 
The intention is that people in the community, upon 
being told that a sex offender is living, working, or 
attending school in the vicinity, will undertake certain 
preventive actions to protect themselves and their 
children. At present, no research literature has been 

Sex Offenders with I/DD:   
The Negative Impact of Megan’s Law Consequences on Communities

Jessica Oppenheim, Esq., Director of The Arc of New Jersey’s Criminal Justice Advocacy Program
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The compliance challenge of ongoing 
conditions and obligations becomes clearer 
still when we consider the characteristics of an 
offender with I/DD.

•	 May not behave appropriately for age level, 
preferring to socialize with people who are 
younger.

•	 Easily influenced by others and anxious to 
please.

•	 Often followers rather than initiators, of 
criminal activity.

•	 Act impulsively and fail to understand 
consequences or seriousness of their 
actions.

•	 Be unable to read or understand the 
consequences of a conviction or plea.

•	 Lack ability to express sexuality in an 
appropriate manner.

•	 Live in an isolated fashion, spending time 
mostly with family or in a supervised setting.

•	 Lack access to good social activities or a peer 
group with whom to explore sexuality.

•	 Fail to receive sex education at home or at 
school, instead being treated like children.

produced which demonstrates a causal link between 
these laws and recidivism—in fact, in some cases 
quite the opposite.4 

Megan’s Law, or Registration and Community 
Notification statutes, create primarily two obligations: 
1) the registration of offenders who have been 
convicted, adjudicated delinquent, or found not 
guilty by reason of insanity for one of the offenses 
listed in the statute and; and 2) the determination 
as to whether law enforcement, community 
organizations, schools or neighbors will be informed 
about the offender’s home, school and work address.  

In addition to these registration and notification 
requirements, most states have passed some 
version of a supervision statute, assigning parole or 
probation officers to supervise caseloads of convicted 
sex offenders and impose and monitor certain 
conditions. These laws, ostensibly intended to reduce 
sexual assault recidivism, can create obstacles to 
successful integration in the community. Failure to 
comply with registration obligations and supervision 
conditions can result in new criminal charges and 
a return to incarceration. These obstacles are a 
particular problem for people with I/DD.  

Unquestionably, the two biggest areas of impact for 
offenders with I/DD are housing and employment. 
Most supported housing options are not geared 
towards assisting offenders with meeting their 
registration requirements. In any event, fear and 
stigma reduce the likelihood that they will be 
accepted into such housing. In addition, HUD, 
federally subsidized housing, has restrictions 
on sex offenders in their apartment complexes, 
seriously limiting housing options in general.5 
These limitations make affordable housing almost 
impossible to obtain and restrict offenders with I/DD 
from moving in with supportive family. Homelessness 
often results.

Finding employment as an individual with I/DD is 
a challenge; a sex offense conviction compounds 
the problem and registration requirements further 
limit options. Combining these characteristics 
greatly increases the likelihood that employment, 

Types 
of Sex 
Offender 
Statues

Registration 
Statutes:

Requires offenders 
to  register their 
home address 
regularly

Community 
Notification 
Statutes:

Displays home 
address, 
photograph, 
and other basic 
information about 
offenders on the 
internet

Supervision 
Statutes:

Requires 
offenders to 
check in regularly 
with probation or 
parole officers
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particularly employment that provides enough 
salary to support oneself in the community, will 
never be secured. In addition to the conviction 
itself, Megan’s Law notification requirements may 
mandate a notification in and around a place of 
employment or school, virtually ensuring that no 
employer will hire the offender and no secondary 
school will allow attendance.

The compliance challenge of ongoing conditions and 
obligations becomes clearer still when we consider 
the characteristics of an offender with I/DD. They 
may not behave appropriately for their age level, 
preferring instead to socialize with people who are 
younger. They can be easily influenced by others and 
are anxious to please. They are often the follower, 
not the initiator, of criminal activities. They may act 
impulsively and fail to understand the consequences 
of, or the seriousness, of their actions. In addition, 
they may be unable to read and thus the ability 
to understand the consequences of a conviction 
or plea is limited. Specifically, when we consider 
inappropriate sexual behavior, people with I/DD 
may lack the cognitive ability to express sexuality in 
an appropriate manner. They may live in an isolated 
fashion, spending most of their time in supervised 
settings or with family members. They can lack 
access to good social activities and a peer group 
with whom to explore their sexuality.  They may not 
receive the same sex education in school or at home 
and family members may treat them like children or 
fail to identify their need for sexual expression.

All of these differences can lead to inappropriate 
sexual behavior. The fact that an individual has a 
developmental disability does not act as a bar to 
criminal charges or prosecution and, as a result, 
individuals with I/DD may be convicted if found 
competent. That conviction, along with the usual 
stigma and limitations associated with a criminal 
conviction, now also includes Megan’s Law 
conditions and obligations which must be met 
for at least 15 years from the date of release into 
the community, if not for a lifetime. Over this time 
period, an individual must register with local law 
enforcement and verify the address either quarterly 
or annually. The individual must provide notification 

of any change of address or change of job. These 
conditions and obligations, including registration 
of home address and verification of a continued 
address, can be difficult to understand and difficult to 
comply with initially, as well as over time. 

In addition to Megan’s Law obligations, the offender 
may be subject to supervision for life by a probation 
or parole officer. This sentence can also include 
limitations on living in any home with people under 
the age of 18 and approval must be obtained for any 
move, change in job or change is school status and 
limits use of the internet. The more independently 
a person is living, the more difficult it becomes to 
comply with the many conditions imposed as a 
consequence of a sex offense conviction. Without 
support, nor providers to interpret and negotiate 
the world for their clients, offenders left to fend 
for themselves are often unable to comply with 
registration requirements and with conditions 
imposed by a parole or probation officer. These 
failures can lead to reincarceration.

A final consequence of Megan’s Law obligations 
involves increased anxiety levels. Offenders with I/
DD who are living independently and understand 
the possibility and ramifications of community 
notification suffer from a very high level of anxiety. 
This residual effect negatively effects their well-being 
and ability to live and work successfully. In order to 
respond to this need, counseling (which is modified 
to work effectively with people with I/DD) is an 
imperative part of any program intended to reduce 
recidivism and allow offenders with I/DD to live safely 
in the community.6

1 Doe v. Poritz, 142 N.J. 1 (1995); Smith v. Doe, 538 U.S. 1009 (2003) (The Third 
Circuit has most thoroughly addressed the constitutionality of these statutes.   
See Paul P. v. Farmer, 227 F.3d 98 (3rd Cir. 2000); E.B. v. Verniero, 119 F.3d 1077 
(3rd Cir. 1997); Alexander A. Artway v. NJ, 81 F.3d 1235 (3rd Cir. 1996)). 

2 See http://ojp.gov/smart/legislation.htm.
 
3 See Sex Offender Registration and Notification Act which is Title I, The Adam 

Walsh Child Protection and Safety Act of 2006 (Public Law 109-248). 

4 J.J. Prescott, Do Sex Offender Registries Make Us Less Safe? Laws Purporting to 
Protect the Public May Be Increasing Sex Offender Recidivism Rates, available at 
http://object.cato.org/sites/cato.org/files/serials/files/regulation/2012/8/v35n2-1.pdf. 

5 See  http://www.shccnet.org/resources/downloads/H%2012-11.pdf.

6 See The Arc of New Jersey’s resources on criminal justice advocacy at   
http://www.arcnj.org/programs/criminal_justice_advocacy.html.
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People with intellectual disabilities2 are often targets 
for sexual abuse, and some have sexually offended 
not long after having been abused themselves.3 
A number of explanations have been offered as to 
why men with intellectual disabilities (ID) sexually 
abuse others: they themselves have been sexually 
abused; they lack opportunities for appropriate sexual 
expression; they lack an understanding that such 
behavior is illegal; they over-identify with children,  
as a result of their own developmental immaturity.4

Courts have also had to rule on whether, for the 
purposes of a Sexually Violent Predator (SVP) 
commitment, ID could be considered a “diagnosed 
mental disorder.”5 Usually, the court relies upon 
an additional diagnosis of an abnormality or 
personality disorder to uphold commitment, and 
most psychological experts have implied that ID does 
not predispose someone to commit sexual offenses 
and could not, by itself, qualify a defendant as an 
SVP.6 Yet, certain offenders commit their crimes as a 
result of poor judgment due to limited functioning7 
and identification of that reason (as opposed to a 
diagnosis of a personality disorder) might be difficult 
for an expert to discern.8

One of the major concerns regarding an individual 
who has an ID is his or her potential difficulty 
participating in treatment once committed under 
Sexually Violent Predator Acts (SVPAs).9 Achievements 
in treatment that purportedly lead to the reduction 
of sexual deviance are most often the catalyst to 
eventual release from confinement.10 Thus, the result 

of an individual’s difficulty or inability to understand 
treatment protocols and advance through the 
program is most likely a confirmed life sentence under 
civil commitment.11

Courts, for the most part, have held that offenders 
are committable despite proof of ID, as long as 
the state makes an attempt to offer individualized 
treatment of a different sort to committed SVPs who 
cannot benefit from cognitive behavioral therapy.12 

By way of example, the Iowa Supreme Court held 
that commitment as an SVP was appropriate “for a 
sex offender with mental retardation,” even if that 
condition prevented the offender from benefiting 
from treatment.13

On the other hand, a New York trial court declared 
that pursuing proceedings to civilly commit a 
respondent with ID as a dangerous sex offender 
requiring civil management would violate due 
process.14 The court premised its decision upon 
a legislative finding that recidivist sex offenders 
“…should be addressed through comprehensive 
programs of treatment and management” and 
found it “difficult to imagine how [the respondent] 
could receive any treatment for any alleged sexual 
aberration, much less meaningful treatment” in 
his current condition.15 However, the case was 
overturned on appeal on the basis of the state’s 
“strong interest in providing treatment to sex 
offenders with mental abnormalities and protecting 
the public from their recidivistic conduct”.16 Despite 
the appellate court opinion’s reliance on purportedly 

The legal warehousing of people with I/DD charged with sex offenses1

Heather Ellis Cucolo, Co-owner and Partner, Mental Disability Law and Policy Associates, and  
Michael L. Perlin, Esq., Professor Emeritus of Law, Founding Co-Partner of Mental Disability Law and Policy Associates
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supporting precedent, this case supports an inference 
that sex offender civil commitment can be used 
to warehouse individuals, especially those with 
limited community supports,17 and those seen as 
undesirables in society.18   

Sarah Geraghty, staff attorney for the Southern 
Center for Human Rights, offers insight into her 
experiences:19

I cannot count the number of people I have 
met with mental retardation [ID] who are 
on the sex offender registry. These are often 
people from poor families whose public 
defenders “met ‘em and pled ‘em” guilty 
without any investigation into their mental 
capacity or the circumstances of the alleged 
crime. Jerome Chadwick, for example, has 
an IQ of sixty-five. He cannot read or write, 
tell time, perform simple arithmetic, or 
name the months of the year. Despite a 
tumultuous upbringing in the foster care 
system, Chadwick stayed out of trouble for 
most of his life. When he was twenty-four, 
however, he touched two teenage neighbor 
girls (hand to genital contact) while they were 
watching television on the couch. Chadwick 
pled guilty to child molestation and is now 
a registered sex offender for life. All of these 
people committed crimes, to be sure. They 
were judged and punished, and rightfully so. 
They are not, however, pedophiles or rapists 
or “predators” who lie in wait for children at 
bus stops.20

Society must recognize inaccurate stereotypes about 
people with I/DD and correct them. 

1 See The Arc of New Jersey’s resources on criminal justice advocacy at  
http://www.arcnj.org/programs/criminal_justice_advocacy.html.

2 Classification of an individual as “mentally retarded” (now, as “intellectually 
disabled”) is of extraordinary importance in the law, both civil and criminal.
The United States Supreme Court in Atkins v. Virginia, 536 U.S. 304 (2002), held 
that capital punishment of mentally retarded  defendants is a cruel and unusual 
punishment prohibited by the 8th and 14th Amendments of the United States 
Constitution. Atkins was later modified in Hall v. Florida, 134 S. Ct. 1986 (2014), 
holding that a Florida rule that foreclosed further exploration of a capital 
defendant’s intellectual disability if his IQ score was more than 70, created 
unacceptable risk that persons with intellectual disability would be executed.   
Atkins underscored that, to be considered developmentally disabled, a  
defendant must have both (1) significantly subaverage intellectual functioning 
and (2) deficits in adaptive behavior, and that (3) the onset of both factors 
occurred before the age of 18. Id.  at 2003, citing American Association 
of Intellectual and Developmental Disabilities (AAIDD), Intellectual 
Disability 10–11 (11th ed. 2010). 

3 Kinsler et. al., A Vermont Defendant Accommodation Project: A Case Study, 10 
Psychol. Pub. Pol’y & L. 134, 159 (2004).

4 Thompson & Brown, The Ethics of Research with Men Who Have Learning 
Disabilities and Abusive Sexual Behaviour:  A Minefield in a Vacuum. 12 Disability 
& Soc’y, 695 (1997).

5 People v. Gonzales, 2010 WL 3262287 (Cal. App. 6th 2011), opinion vacated by 
(People v. Gonzales, 192 Cal.App.4th 152 , 120 Cal.Rptr.3d 911 (Cal.App. 6 Dist. 
2011).

6 Id. at fn. *15; See Mahoney, Asperger’s Syndrome and the Criminal Law: The 
Special Case of Child Pornography, Harrington & Mahoney 34 (2009).

7 In re L.D.G., 214 N.C.App. 561, 714 S.E.2d 866 *4 (N.C. 2011); See Graber et al., 
Brain Damage Among Mentally Disordered Sex Offenders, 27 J. Forensic Sci. 125, 
128 (1982) (stating that 50% of sex offenders who were tested demonstrated 
“brain dysfunction”).

8 See People v. Dunham, 2014 WL 4631881 (Cal. App. 4th 2014).

9 See e.g., In re Civil Commitment of F.D., 2013 WL 6152066 *2 (N.J. App. 2013) 
(expert concluded that, because sex offender treatment is cognitive behavioral 
treatment, the respondent’s mild mental retardation makes it more difficult 
for him to learn and fully understand treatment concepts). For a discussion of 
contemporaneous SVPA Acts, see e.g., Cucolo & Perlin, “Far From the Turbulent 
Space”: Considering the Adequacy of Counsel in the Representation of Individuals 
Accused of Being Sexually Violent Predators, 18 U. Pa. J. L. & Soc’l Change 125 
(2015).

10 Murphy et. al., Effectiveness of Group Cognitive Behavioural Treatment for Men 
with Intellectual Disabilities at Risk of Sexual Offending, 23 J. Appied Res. in 
Intellectual Disabilities 537 (2010).

11 Gray v. Commonwealth, 2006 WL 2574406 *1 (Ky. App. 2006)..

12 Courts have also determined that an organic brain disorder is not a sufficient 
reason to bar SVP commitment. In re Betsworth, 711 N.W.2d 280 (Iowa Sup. Ct. 
2006) (rejecting the argument that offender was not amenable to traditional 
sex offender treatment)..

13 In re Detention of Darling, 712 N.W.2d 98 (Iowa 2006)(“The fact that a sex 
offender’s mental retardation makes it unlikely that he or she could effectively 
participate in cognitive behavioral therapy does not preclude his or her 
commitment”).

14 Application of N.Y. v. Doe, 26 Misc. 3d 962, 896 N.Y.S.2d 583 (Sup. Ct. 2009).

15 Id. at 968.

16 State v. Daniel OO, 928 N.Y.S.2d 787, 88 A.D.3d 212, 223 (2011).

17 Id. at 213-14.

18 See e.g., Werner, Terminating the Rights of Mentally Retarded Parents: Severing the 
Ties That Bind, 22 J. Marshall L. Rev. 133, 137-38 (1988).

 
19 Geraghty, Challenging the Banishment of Registered Sex Offenders from the State 

of Georgia: A Practitioners Perspective, 42 Harv. C.R.-C.L. L. Rev. 513 (2007). 

20 Id. at 518.
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Introduction

Risk Assessment is a dynamic concept. Risk can 
never be accurately predicted, but can be effectively 
managed. Risk Assessments may need to be 
performed due to a variety of internal and external 
factors impacting risk. Some external factors are the 
need for supervision, the quality of staff providing 
supervision, and specific environments/factors which 
may trigger the individual to act out. It is important 
to understand how risk may be impacted in various 
settings including work, residence, and community. 
Internal factors affecting risk are physical health 
problems impacting ability to cope, appropriate 
medication for mental health issues, and daily mood 
and outlook conducive to safe or unsafe behavior.

Risk assessment should ascertain whether the 
problem is due to poor social skills and lack of 
understanding, or a true deviance (for example, true 
paraphilia1 versus environmental factors and poor 
understanding of social consequences). The true rate 
of sexual re-offense in individuals with ID2 remains 
difficult to quantify.3 In general, rates of sexual 
recidivism tend to be low and those with ID tend to 
have a low incidence of serious crimes.4

When performing risk assessments with people 
with ID, other behaviors usually need to be assessed 
for risk such as tendency toward violence, fire 
setting, stealing, etc…5 Additionally, there is great 
importance in clarifying specific questions the 
referral source wants assessed and answered. The 
referral question could pertain to level of risk in a 

specific area, needed levels of supervision, or call for 
a specific judgment on whether there is deviance 
or behaviors represent a mere lack of knowledge or 
need for environmental supports.

A Model for Understanding Risk Assessment 

In performing a comprehensive risk assessment 
with someone with ID, three major factors that 
dramatically impact risk should be considered. 
These three areas act as concentric circles including: 
measuring ID, assessing mental health,6 and assessing 
the type and severity of offending behaviors.

Risk Assessment for Individuals with Intellectual Disabilities (ID)

Randy Shively, Ph.D., Alvis House, Columbus, Ohio

Comprehensive Risk Assessment

Assessing  
Type/Severity  
of Offending  

Behaviors

Assessing  
Mental Health

Measuring ID
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When addressing ID, get a current assessment of each 
individual’s intellectual level and how intelligence 
could impact ability to understand right versus 
wrong and to understand sexual consent.7 Assessing 
with the Wechsler Adult Intelligence Scale, 4th Edition 
often shows interesting discrepancies between Verbal 
Comprehension, Perceptual Reasoning, Working 
Memory and Processing Speed.8 Specific areas of 
intelligence show ways staff can better monitor 
and lower risk. When looking at ID, it is important 
to assess any significant impulsivity or problems 
maintaining self-control, and also how much 
structure the individual may need in daily routines.

Second, issues with mental illness in this population 
are paramount, as dual diagnosis can result in poor 
decision making and/or delusions or hallucinations 
impacting offending behavior. Conduct thorough 
mental status exams and evaluate how well the 
individual deals with major life stressors. Medication 
compliance can become a major issue, as well as the 
willingness of the individual to see mental health as 
an ongoing issue.

Third, offending behaviors need to be assessed for 
possible deviant patterns that may need intensive 
treatment and supervision. If there are sex offending 
issues, it is very important to look at both static and 
dynamic risk factors. When looking at offending 
issues, ask questions about the individual’s history of 
offending as well as behavior problems from an early 
age. Look at whether criminal behaviors occur across 
the individual’s environments, or only in specific 
environments. Assess whether individuals with ID 
understand their need for supervision and how 
supervision can benefit their lives.

Promising Instruments

In regards to risk of sexually offending, past literature 
identifies specific issues impacting risk with people 
with ID:

•	 Social skills deficits

•	 Committing violent offenses

•	 Being unemployed

•	 Having a psychiatric history

•	 Having substance abuse or dependence

•	 Being susceptible to the influence of others 

•	 Having a history of delinquency

•	 Poor response to treatment efforts

•	 Antisocial attitude

•	 Low self-esteem

•	 Impulsivity regarding sexual acting out 

•	 High static risk factors9

A good tool for assessing understanding of sexual 
issues is the Socio-Sexual Knowledge and Attitudes 
Assessment Tool, Revised.10 This assessment tool 
is effective for identifying, with the use of concrete 
pictures, a person’s understanding in the areas 
of: anatomy, men or women’s bodies, intimacy, 
pregnancy, birth control and healthy boundaries. 
Responses provide examiners with the individual’s 
understanding and attitudes about specific sexual 
situations. The test is normed on level of ID. This 
helps determine how much risk is related to lack of 
understanding vs. possible deviance.

The Assessment of Risk and Manageability of 
Individuals with Developmental and Intellectual 
Limitations who Sexually Offend (ARMIDILO-S) 
assesses both Acute and Stable risk factors related to 
people with ID. (See Table 1 on the following page) 
This is an effective tool because it assesses risk as an 
ongoing relationship between the individual and his/
her environment.

In summary, Risk Assessment for people with ID 
is far from an exact science. Pertinent assessment 
tools with other populations need to be adapted 
and sometimes risk issues are unclear. However, it 
is important that the professional conducting the 
risk assessment look closely at environment, and 
interview people who know the individual in each 
environment. Second, it is extremely important that 
a risk assessment be customized and specifically 
address questions the referral source needs 
answered; risk assessment covers too many areas not 
to be specific. Third, it is critical to assess both static 
and dynamic risk factors before making conclusions 
about risk. It is key to know the individual’s complete 
understanding of sexual situations and/or other risk 
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situations, not just to assume deviance is present. 
Finally, it is key when evaluating risk to look at the 
individual’s criminal and behavioral past, assessing all 
the settings where risk may be an issue. Often simple 
environmental planning can make a great impact in 
decreasing risk. For example, relocating an individual 
who is in a neighborhood that feeds his/her risk may 
significantly lower risk. Risk often changes over time, 
but it is extremely important that the professional 
performing the risk assessment understand the 
person’s needs in the areas of ID, mental illness, 
sexual issues, and offending behaviors. Ongoing risk 
assessment should be triggered by acute internal 
or external changes occurring with the individual 
or a pattern of behavior which could lead to legal 
consequences. Only a true comprehensive approach 
can give the direction that makes sense and helps the 
individual and their staff manage risk.

1 DSM V at 685 (“The term paraphilia denotes any intense and persistent sexual 
interest other than sexual interest in genital stimulation or preparatory fondling 
with phenotypically normal, physically mature, consenting human partners”).

2 DSM V at 33 (“ID is a disorder with onset during the developmental period 
that includes both intellectual and adaptive functioning deficits in conceptual, 
social, and practical domains…”). 

3 Phenix, A and Sreenivasan, S. 2009. A Practical Guide for the Evaluation of 
Sexual Recidivism Risk in Mentally Retarded Sex Offenders. Journal of the 
Academy of Psychiatry Law, (37) 4, 509-524.

4 Hayes, S. 1991. Sex offenders. AU. N.Z. Journal of Developmental 
Disabilities. (19), 201-219.; but see or contra Gross, G. 1985. Activities of 
a Developmental Disabilities Adult Offender Project. Washington State 
Developmental Disabilities Planning Council: Olympia, WA (found in 
Washington State reports of 21 to 50% of those with ID had committed a sex 
crime.); Sundram, C. 1990, Inmates with Developmental Disabilities in New 
York Correctional Facilities, New York Commision on Quality of Care for the 
Mentally Disabled, Albany, NY (found a 38% rate of serious crimes in a sample 
of New York State inmates with IQ below 70); Lindsay, W. 2002, Research and 
Literature on Sex Offenders with Intellectual and Developmental Disabilities, 
Journal of ID Research. (46), 74-85 (concluded that studies finding high rates 
of sexual offenders in this population also had highly select samples often 
taken from maximum security prisons and high security hospitals.).

5 Lund, J. 1990. Mentally Retarded Criminal Offenders in Denmark, British J. of 
Psych. 15(7), 26-31 (finding that up to one fourth of offenders with I/DD have 
committed violent offenses.).

6 In this context, mental health refers to mental illness, a disorder affecting a 
person’s thinking, feeling, or mood.

7 Shively, R. 2012. Working with Individuals with Intellectual and Behavioral 
Disturbances: Lessons Learned, Corrections Today, June/July.

8 Weschsler Adult Intelligence Scale, 4th ed. 2008. Pearson, Inc.
 
9 Phenix, A. and Sreenivasan, S. 2009. A Practical Guide for the Evaluation of 

Sexual Recidivism Risk in Mentally Retarded Sex Offenders. Journal of the 
Academy of Psychiatry Law, (37) 4, 509-524. 

10 Griffiths, D. and Lunsky, Y. 2006. Socio-Sexual Knowledge and Attitudes 
Assessment Tool, Revised (SSKAAT-R), Stoelting.

Stable Items Acute Items (measures changes)

• Supervision compliance
• Treatment compliance
• Sexual deviance
• Sexual preoccupations
• Emotional coping
• Relationships
• Impulsivity
• Substance abuse
• Mental health 

• Individual’s compliance with supervision  
or treatment

• Sexual preoccupation
• Victim-related behaviors
• Emotional coping 
• The use of coping strategies

Stable Environmental Factors: Acute Environmental Factors:

• Staff’s attitude towards the individual
• Communication among support persons
• Specific knowledge by the support person
• Consistency of supervision

• Changes in monitoring
• Changes in social relationships
• Situational changes
• Changes in victim access

TABLE 1: Assessment of Risk and Manageability of Individuals with Developmental and Intellectual Limitations who Sexually Offend 
(ARMIDILO-S).
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Psychosexual evaluations (“Psychosexuals”) can 
be beneficial when used to assess likelihood of 
committing another offense and identify a plan to 
reduce the risk of committing another offense, and 
can help courts and teams identify appropriate 
treatment and specific supports needed to function 
safely in the community. They can be a critical 
first step in helping develop appropriate risk 
management plans.

Psychosexuals are dangerous when they overstep 
the information they can provide.  These evaluations 
cannot tell you IF someone will commit another 
offense; nobody can predict the future and attempts 
to do so are not grounded in the knowledge 
base nor in best practices. They cannot tell you if 
someone HAS committed an offense. Psychosexuals 
cannot gather information that is not already 
present. Psychosexuals are unable to determine 
if someone will commit an initial sex offense. 

Psychosexuals claiming to do the above are not 
grounded in literature and can be misleading and 
damaging to the subject of the evaluation, leading  
to undue restriction of rights and inappropriately 
high perception of risk. 

Reoffending

The first goal of a 
psychosexual is to 
assess how likely 
it is that someone 
will commit another 
sex offense.  Simple 
assertions about risk 
that are not grounded 
in known risk factors 
are less accurate than 
chance and should be 
avoided. Actuarial measures, such as the STATIC-
99R, are tools that weigh risk factors which research 
suggests are related to reoffending.1 It is important 
to remember that this process compares groups of 
people to one person; it does not identify definite 
actions of an individual. Rather, the evaluation 
identifies a statistically significant likelihood of 
a certain action based on common traits across 
individuals. Because it compares an individual to 
groups of people, the results should be interpreted 
carefully rather than used as standalone statements.  

The other way of assessing risk is through Structured 
Clinical Judgments,2 such as the SVR-203 or the 
ARMIDILO.4 With these tools the clinician rates the 
person on various characteristics that have been 
linked to reoffending. The ARMIDILO is a relatively 

Psychosexual Evaluations and People with Intellectual Disabilities: 
Benefits and Dangers

Dr. Elise Magnuson

Benefits

identification 
of appropriate 
treatement and 
specific supports

Limitations

help develop  
risk management 
plans

cannot predict 
if someone will 
commit another 
offense

cannot tell you 
if someone has 
committed an 
offense

…this process 
compares groups 
of people to one 
person; it does not 
identify definite 
actions of an 
individual.
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new tool specifically designed for people with ID. 
It includes an assessment of the impact (positive 
or negative) of the person’s team: a well-informed, 
well-functioning team can reduce risk, while an 
uncoordinated, misinformed team may increase 
risk. While it is a promising new tool, it has not yet 
received wide spread adoption. 

For people with ID, the risk factors are much the 
same as for people without ID: a sexual interest 
in children and general criminality are major 
factors related to recidivism. Certain instances of 
sex offending behavior in people with ID are a 
result of counterfeit deviance,5 a useful and correct 
argument for limiting punitive measures. However, 
it is dangerous to discount risk factors because they 
are linked to disability and thus out of the person’s 
control. While it is true that many people with 
ID are more comfortable around people who are 
younger than they are, it is this very comfort (and 
the discomfort with same age people) that enhances 
risk. To minimize risk of sex offending behavior 
because it is viewed as “out of their control” or 
“understandable” is a mistake for two reasons. One, 
risk factors such as poor social skills or attraction to 
children are risk factors regardless of the reason why 
they are present. Secondly, to discount the risk factor 
because it is out of the person’s control will lead to 
underestimations of risk, re-offending, and harsh 
consequences for the person with ID. An accurate 
picture of risk is critical to developing the appropriate 
level of supports and treatment. 

Supports and Treatment

While risk levels may not be altered much by ID, 
treatment and support should be very different 
for someone with ID. A significant benefit of 
a Psychosexual is ability to tailor treatment 
recommendations to account for ID. It is critical 
that treatment be both sex offense specific, and 
be modified in a way that allows for the learning 
needs of someone with ID. The Good Lives Model 
of treatment overlaps well with the goals of many 
positive support plans. The Good Lives Model holds 
that one needs to pay attention to a variety of life 
goals rather than simply focusing on reducing 
problematic thoughts.6

 

Treatment for sex offending has traditionally been 
group therapy. For those with ID, group therapy can 
be difficult—even dangerous—if ID is discounted. 
It can be beneficial when the group is modified in 
content and process to accommodate individual 
needs. Support teams can be a huge benefit in 
helping people manage their risk. One of the most 
important aspects is communication among team 
members. Everyone needs to be informed and 
clear on their role. If there are restrictions in place 
through the courts, the person may need assistance 
in adhering to those requirements. They may need 
help in getting homework from group done. They 
may need assistance in modifying their schedule so 
as to avoid children. All of these are areas where a 
good support team can make the difference between 
failing in treatment and successfully completing 
treatment. Support teams can be dangerous when 
they underestimate someone’s risk or need for 
treatment.

1  For more information on the Static-99, see their website: http://www.static99.
org/. The Static-99R weights age as an additional factor, as there is evidence 
that older offenders are less likely to reoffend.

 2  Douglas, K.S., Ogloff, J.R.P., and Hars, S.D. (2003) Evaluation of a Model of 
Violence Risk Assessment Among Forensic Psychiatric Patients, Psychiatric 
Services, 45, 1372-1379 (Combines empirically established risk factors with 
clinical judgment).

3  http://www.annarbor.co.uk/index.php?main_page=index&cPath=248_128.

4 http://www.armidilo.net/  (“The Assessment of Risk and Manageability of 
Individuals with Developmental and Intellectual Limitations Who Offend–
Sexually [ARMIDILO-S] is an instrument designed specifically for use with 
individuals with a borderline or mild intellectual impairment, with or without 
learning disabilities, who have offended sexually or have displayed sexually 
offensive behavior.”)

5 Amanda M. Michie et. al., A Test of Coutnerfeit Deviance: A Comparison of 
Sexual Knowledge in Groups of Sex Offenders with ID and Controls, Springer 
Science+Business Media, Inc., 2006, (see text box), available at http://www.
researchgate.net/publication/6915862_A_test_of_counterfeit_deviance_a_
comparison_of_sexual_knowledge_in_groups_of_sex_offenders_with_
intellectual_disability_and_controls. 

6 The Good Lives Model, see http://www.goodlivesmodel.com/. 

“‘Counterfeit deviance’…refers to behavior 
which is undoubtedly deviant but may 
be precipitated by factors such as lack 
of sexual knowledge, poor social and 
heterosocial skills, limited opportunities to 
establish sexual relationships, and sexual 
naivety rather than a preference or sexual 
drive towards inappropriate objects.”
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Community Safety Planning:  
A guide for providers

Marc Goldman

Community support of individuals with ID at risk 
of aberrant sexual expression challenges support 
professionals to provide safety to the community as 
well as the person at risk. Agencies often struggle 
with ethical considerations and opposition to 
rights restrictions from advocates. In many cases, 
the individual has never faced legal sanctions but 
continued aberrant sexual expression puts them 
at risk: early planning and identification of risk can 
prevent future involvement in the legal system. Those 

supporting such individuals must balance the safety 
of the community as well as the person at risk with 
respect to individual rights. A safety plan based on 
offense-specific risk assessment information protects 
the individual at risk and the community.

The safety plan should include control of social and 
environmental risk factors that have been determined 
based on the individual’s history of offending and an 
offense-specific risk assessment. Access to potential 
victims must be restricted. This might include 
restrictions of contact with potential victims, visitors 
in the home, access to community locations, and 
other influences established through assessment.

Support providers should be aware of dynamic 
factors or indicators that the individual is at increased 
risk of offending. A process of notification of such 
indicators to a responsible party or treatment 
coordinator should be established. A change in 
management and supervision level should be 
considered when increased risk is observed. Specific 
responses to crisis indicators that are designed to 
protect the individual and community might include 
increased supervision or restrictions, additional 
treatment interventions, and notification to probation 
or parole officers, depending upon the specifics of 
court orders or correctional history.

SAFTEY PLAN

Community 
Safety

Individual
Rights



17

Safety Plan Example: Home and Community Restrictions

All of the restrictions are believed necessary for safety and to establish clear boundaries:

1. Steve will remain within arm’s reach of support professionals when in the community. If he 
purposefully avoids community supervision, the outing will be immediately terminated and 
Steve will return to his residence as discussed below.

2. If Steve fails to walk away from the individual after two verbal prompts, terminate the trip and 
take Steve directly to his residence (when he meets criteria for “increased risk of engaging in 
aberrant sexual expression”).

3. Steve will be accompanied by agency support professionals on all community outings except 
when he is accompanied by family, Care Coordinator, and/or Community Guide.

4. Support professionals will review the Community Rules with Steve prior to every community 
outing. The rules are on a laminated card. Steve has memorized the rules and will rapidly state 
them. Ask him to slowly read each rule. After reviewing the rules, ask Steve if he would like 
to carry the card and honor his choice. These rules expand rules associated with the previous 
behavior support plan. The rules are as follows:

• Do not touch other people except handshake with adult

• Do not go into a kid’s store or a store with a kid’s department

• Do not talk to children

• Stay within arm’s length of the support professional

• Keep hands out of pockets 

• Do not touch myself inappropriately

• Look at people at head level

 Violation of Rules 1-3 results in immediate termination of the outing. Staff will prompt Steve to 
follow to follow Rules 4, 5, 6, and/or 7 above. If he continues to be unable to follow those rules 
(4-7) after one prompt, the outing will be immediately terminated.

5. Steve will not enter any bookstore that includes a Children’s Section.

6. Steve will not enter or remain in a public restroom without staff unless it is designed such that 
one and only one person can occupy the restroom at a time. If a male staff is not with Steve, he 
can only use restrooms designed for use by one individual at a time.

7. Steve is restricted from Children’s, Teen’s, Petite, and Jr’s sections of non-book stores. He may not 
stand near such sections unless making a purchase at an adjacent section.

8. Steve will not be permitted to possess, buy, receive, or obtain by any other means, any magazine 
or book with child photographs and content.

9. Steve will not be permitted to possess any photographs or sketches that include feet (covered, 
uncovered, partially covered, in sandals). 
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10. Steve will be restricted from swimming pools and other swimming areas where children are 
present. He can swim where attendance is limited to adults.

11. Photographs in Steve’s possession must meet three conditions: (1) be of the entire body, (2) 
feet are not exposed, and (3) be a photograph of an adult person.  Steve has accepted these 
conditions.  These conditions, although restrictive, strive to avoid dissociating the source of 
Steve’s sexual excitation (i.e., feet) from the entire body and ensure that the photographs do not 
involve minors.

12. Steve will be restricted from the “recycle bin” and other areas where magazines and books have 
been discarded. He is not allowed to look through trash and recycle bins for books, magazines, 
or other items.

13. Steve will not be permitted to purchase, receive, or obtain by any other means any flip-flops.  
Flip-flops only increase Steve’s obsession with feet and should thus be restricted until it is 
determined that Steve can demonstrate better control over his sexual behavior in the presence of 
individuals wearing flip-flops.

14. Steve and his bedroom will be randomly searched once a month. Two support professionals 
including one supervisory staff will complete the search. Items prohibited as described in this 
Plan will be confiscated and destroyed unless it is a book that was purchased by Steve. In that 
case, the agency will attempt to re-sell the book in the agency Book Store. Proceeds from the 
sale of the book will be given to Steve. Room searches will be completed in Steve’s presence. 
If he declines to be present during a search, permission for the search will be obtained via 
telephone from his guardian.

15. Steve is restricted from entering a peer’s bedroom, regardless invitation or permission. 

16. Steve’s access to and use of sharp instruments including his safety razor, household cleaning 
supplies, and other hazardous substances (i.e. after shave/cologne) is restricted. He may use 
sharp instruments, and household cleaning supplies, and other hazardous substances only when 
he is supervised. He will be restricted from access and use of such items (that is no access/use 
with supervision) when he engages in one or more of the following observable behaviors;

• He talks faster or louder than is typical

• He makes statements or threats to break items

• He makes statements or threats to harm himself or others

• He makes confused/delusional statements such as statements that his mother is deceased  
or his mother is pregnant

 When Steve has been restricted from use of sharps/household cleaning supplies under 
supervision as described above, the restriction will be reduced to use with supervision after he 
has not exhibited one or more of the above criteria for one hour.
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The goal when working with individuals who have 
committed a sexual offense is to prevent future 
offenses. Educating County Boards of Developmental 
Disabilities (CBDD) staff—Ohio’s system for 
managing and distributing  I/DD services (or the 
equivalent state entity)—and an individual’s support 
staff to recognize early signs of Problematic Sexual 
behavior (PSB) will lead to more effective prevention 
of  sexual abuse. The Association for the Treatment 
of Sexual Abusers (ATSA) defines PSB in this context 
as “sexually offensive conduct that places either the 
client or others at risk for harm or social prejudice.”  
Our systems aim to eliminate re-offense through 

meaningful assessment, education, treatment, and 
supervision that is comprehensive, efficient, and 
collaborative.  

This article gives an overview of the Sex Offender 
Protocol developed by the Ohio Department of 
Developmental Disabilities in August of 2013.1 This 
protocol was developed to address the challenges 
experienced by CBDD and agency providers 
when working with individuals who have been 
convicted of a sexual offense, and explains the type 
of assessments needed when working with this 
population. The protocol also provides guidelines 
for case managers/support teams to develop 
individual services plans (ISP) based on outcome/
recommendations of the assessment, including 
treatment and supervision needs.  

Due to the challenges associated with providing 
effective services for individuals with I/DD 
who sexually offend, the Protocol encourages 
collaboration with those who have a connection to 
the individual, (e.g. probation/parole officer, CBDD, 
provider agencies, treatment provider, guardian, 
natural supports, etc.). The value of having diverse 
perspectives on a team is widely recognized as 
leading to successful development of an ISP and, 
in return, the individual’s effective integration into 
the community. The individuals themselves should 
have a voice in the development of their ISP and all 
planning should be person center.2 

Assessment:

Early identification of PSB is a significant factor in 
sexual abuse prevention. Some type of assessment 

Developing Sex Offender Protocols:  
One State’s Processs

Colleen Mercuri-Johnson, MSW, LISW-S, Butler County Board of Developmental Disabilities, Hamilton, Ohio
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is recommended for all individuals who have 
displayed PSB. A comprehensive assessment is 
strongly recommended for those with a significant 
sexual offense history (e.g. hands on violent contact 
offenses, offenses involving children, viewing 
child pornography). The ultimate outcome of any 
assessment is to provide a comprehensive framework 
for understanding the individual and their offending 
behaviors, thereby guiding effective support planning.  

The Protocol suggests that CBDDs maintain a list of 
qualified professionals available to complete a sex 
offender specific assessment to minimize turnaround 
time for the assessment.  It also suggests that the 
persons administering the assessments hold an 
advanced degree in a mental health discipline, hold 
an independent license or be supervised by an 
independently licensed person, and have experience 
in evaluating sexual/violent risk in persons with I/
DD. When scheduling the appointment, ask what 
collateral information the assessor will need in order 
to complete the assessment (e.g. residential history, 
social/medical/treatment history, psychological 
evaluations, current ISP/staffing ratio, behavior 
support plans, history of legal involvement, etc.). The 
Protocol does not suggest specific assessment tools to 
be used. It does encourage communication between 
the CBDD and the assessor before the assessment 
takes place to discuss the focus of the assessment 
and how the recommendations will be used. This 
discussion will guide the choice of assessment 
tools and content of assessment summary, thereby 
increasing the usefulness of the recommendations to 
the CBDD. 

Service Planning:

Development and monitoring of an individual’s 
ISP is a collaborative effort based on a structured 
reasoning process utilizing the recommendations 
from the assessment. Elements of the ISP relating 
to the person’s sexual offense should be reviewed 
frequently and updated as needed. These elements 
should stay in place until such a time as the individual 
has consistently demonstrated their ability to fully 
manage their behavioral triggers. Observation 
of their successful management should be over a 
significant period of time. Any fading of restrictions 
should be slow and with consensus of their support 

team. Teams are encouraged to consider the 
following when developing the ISP:

•	 Individual’s level of cooperation with services/
supports.

•	 Individual’s capacity for independent living.

•	 Individual’s legal status e.g. reporting status, 
probation/parole requirements, etc.

•	 Impact of mental health and/or I/DD on the 
individual’s ability to make decisions in their own 
best interest.

•	 Degree of assessed risk associated with 
environment and activity.

•	 Implications of rights restrictions on the 
individual’s rights.

Individuals with a sexual offense conviction that 
otherwise function independently have the right to 
decline services, including suggested supervision. 
This is a major challenge for CBDD staff as they work 
to develop and implement the individual’s ISP. The 
following are considerations for team discussion 
when this occurs: 

•	 Use community control via reporting 
requirements, probation/parole, local police, 
courts understanding of I/DD supports, etc. 

•	 Mandate compliance with the notice and 
reporting requirements for individuals convicted 
of sexual offenses in the state’s Revised Code.

•	 Disclose risk to neighbors, coworker, etc 
as warranted (e.g. high risk environments 
lend to more detailed disclosure vs. low risk 
environments). Risk environments are identified 
through a sex offender specific assessment.

•	 Maximize treatment compliance

•	 Focus on skill development 

For the complete Protocol, including checklists 
to assist teams in developing ISP and relapse 
prevention plans, visit https://sites.google.com/site/
doddworkspace/home/tools.

1  For more information, see http://dodd.ohio.gov/HealthandSafety/Documents/
SEX%20OFFENDER%20PROTOCO%20May,2014.pdf.

2 The term “person centered” means that the individual with a disability has 
direct influence in all aspects of planning including, but not limited to, 
priorities, treatment modality, measurement, and goals. 
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In the spring semester of 2015, CLASS Inc. and 
the University of Massachusetts Lowell began a 
research and community task force collaboration.1 
This includes the oversight of a professor from the 
Criminology and Justice Studies department at 
UMASS Lowell and a UMASS PhD candidate fellow. 

The goal of this collaboration is to identify the 
commonalities of individuals’ forensic experiences 
as well as to pursue collaborations with local mental 
health and criminal justice systems. This project will 
also provide additional feedback and data to further 
the evolution of the SES Best Practices treatment 
model. The program best practices are built on 
three core components: assessment, treatment, and 
therapeutic work. The SES program has partnered 
with several clinicians with a wide spectrum of 
disciplines.2 These clinicians conduct weekly therapy 
sessions within the program facility and engage 
in consistent communication with the treatment 
team which produces effective, person-centered 
treatment.

The SES program has a treatment and environmental 
model that allows for assessing individuals 
proactively and safely during the initial transition 
into the program. When new individuals arrive at 
the program they start in the “intake homebase”. 
This room is populated with new individuals (with 
a few veteran participants selectively added to the 
milieu who can provide peer advice, feedback, 
and modeling). This allows us to gain a sense of 
the individual’s unique strengths, weaknesses, and 
behavioral presentations. Individuals spend an 

Specialized Employment Services:  
Employment programming as treatment 

Chris Snell

The Specialized Employment Services 
program (SES) provides individuals 
with sex offending behaviors and 
developmental, cognitive, and/or mental 
health issues with support, treatment, 
and work opportunities. The SES program 
supports individuals with developmental, 
cognitive, mental health, and/or sex 
offender registry board (SORB) related, 
high risk issues. 

Program Best Practices: Core Components
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average of three to five months in this room before 
they are fully integrated into the program.

This room, noted in yellow, is located in an area 
discreetly separated from the rest of the program 
while still remaining part of the overall program 
space. This environmental adjustment is particularly 
effective for identifying and monitoring sexual 
behaviors safely in a smaller controlled space. In 
collaboration with the program clinical consultant 
and therapist involved, each member of the program 
treatment team (director, manager, behavioral 
specialist, clinical coordinator, intake room staff) 
observe and monitor these first few months to 
develop a person-centered treatment model that may 
include elements of token economies, level systems, 
restrictive practices, functional communication 
techniques, and DBT (dialectical behavior therapy)3 
coping skill techniques. 

The employment component of the program’s best 
practices consists of the therapeutic production 
work choices available. The majority of individuals 
in the SES program have historically struggled to 
obtain (and/or maintain) gainful employment in 
the community. The SES program allows for safe 
engagement in work as a therapeutic tool. While 
the subject of sheltered work is a complex issue, 
individuals who present potentially unsafe sexual 
behaviors while in the community are still offered 
the opportunity to earn a paycheck in a contained, 
supervised facility. It is referred to as “therapeutic 
work” because the experience of engaging in 
employment opportunities and earning a paycheck 
is naturally reinforcing for the majority of individuals 
in the program. This reinforcement consistently 

leads to increases in socially adaptive behaviors and 
corresponding decreases of socially maladaptive 
behaviors. The model also includes an off-site work 
opportunity (in close proximity to the program 
facility) which involves cleaning up work areas and 
common areas. These highly coveted positions allow 
for observation and evaluation of the individual in a 
community environment, and represent a first step in 
transition to the least restrictive environment.   

Our SES program has evolved over the course of the 
past 26 years and we have learned invaluable lessons 
as experienced providers. As we move forward with 
operational practices that involve specialized research 
and intensive community task force engagement, we 
are committed to the development of new programs 
that enhance our ability to provide state of the art 
services to those in need.

1 Ongoing collaboration as of the publication of this paper. For more 
information, see http://www.classinc.org/specialized-employment-services.
html.

2 Forensic Psychologists, PhDs, Board Certified Behavioral Analysts, Licensed 
Mental Health Counselors, Licensed Marriage and Family Therapists, and 
Licensed Independent Clinical Social Workers.

3 See https://www.nami.org/Learn-More/Treatment/Psychotherapy (“DBT is 
heavily based on [cognitive behavioral therapy] with one big exception: it 
emphasizes validation, or accepting uncomfortable thoughts, feelings, and 
behaviors instead of struggling with them. By having an individual come to 
terms with the troubling thoughts, emotions, or behaviors that they struggle 
with, change no longer appears impossible and they can work with their 
therapist to create a gradual plan for recovery.”).
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Working with the Criminal Defense Lawyer: A Guide for Families
Elizabeth Kelley, Attorney at Law

Pathways to Justice™: Get the Facts

Provide the Lawyer with All Necessary 
Documentation
Records, names of agencies where records can be obtained, and 
contact information for sources are vital. Include records from:

• School  • Employment
• Medical Providers  • Housing

Sign needed releases promptly. Lawyers cannot access records 
without a HIPPA waiver. Provide as much information as possible 
and let the lawyer decide what is important.

Honor Attorney-Client Privilege and 
Confidentiality
You are not the client. Without a release, lawyers can only share 
public, non-privileged information such as court dates and how 
particular proceedings work with you and your family.

Designate a point person if there are multiple interested family 
members. This is the one person who will communicate with 
the attorney, simplifying the process.

The Media
Do not talk to the media without consulting the lawyer, and if 
you do, have a lawyer present.

Although your loved one’s case may be outrageous, short of 
extraordinary circumstances, the media will not care. If the 
media does cover a case, it may not be sympathetic—particularly 
if your loved one is charged with a sexually oriented offense. 

Some jurisdictions have rules regarding a lawyer’s ability to 
interact with press, so ask your lawyer. Not following the lawyer’s 
advice may compel him or her to withdraw from the case. 

Competency and “Not Guilty  
by Reason of Insanity”
Understand that the standard for incompetency to proceed 
is high in most jurisdictions. Even if your loved one has an 
intellectual or developmental disability (I/DD) and cannot 
understand the complexity of the court system, they may be 
found competent.

For more information, visit our 
website at:
www.thearc.org/NCCJD 

Contact us:
Phone: 202.433.5255  
Toll free: 800.433.5255
Email: NCCJDinfo@thearc.org

   
facebook.com/NCCJD

National Center on 
Criminal Justice & Disability™

“Some of my most heartbreaking, 
some of my most frustrating, some 
of my most gratifying experiences 
as a criminal defense lawyer 
have been working with families 
of persons with intellectual and 
developmental disabilities who 
are charged with sexually-oriented 
offenses. I have taken some of 
those experiences and written this 
guide so you can provide your 
loved one’s lawyer with the most 
effective assistance possible.” 

--Elizabeth Kelley
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www.thearc.org/NCCJD
mailto:NCCJDinfo@thearc.org
facebook.com/NCCJD


High Standard

Evaluations by 
psychologists and 

psychiatrists

Cannot currently  
aid in their 

own defense or 
understand the 

procedings against 
them

Decided by a Judge

Not Guilty by  
Reason of Insanity

Competency to  
Proceed

If you believe your loved one’s I/DD prevents 
them from understanding what they are accused 
of doing, that, roughly speaking, falls into the 
definition of not guilty by reason of insanity. The 
standard is very high and requires evaluations by 
psychologists or psychiatrists.

Plea Deals
If your lawyer discusses a plea, it doesn’t mean 
he or she doesn’t believe your loved one. A 
lawyer is ethically required to convey any plea 
offer to a client. When your lawyer suggests a 
plea be accepted, it is likely based on his or her 
(often disappointing) previous experiences and 
knowledge of the realities of the system. If possible, 
cover the plea deal point by point with the 
lawyer and explain which points will be difficult 
to comply with and why—take particular note of 
the requirements surrounding registration as a sex 
offender.

Depending on the nature of the charges, 
conviction may carry a mandatory minimum 
sentence that a judge cannot decrease even if he or 
she may want to.

Remember: 

Your Lawyer is a Lawyer, and is Largely 
Constrained by the Legal System
Often, by the time a family meets with the defense 
attorney, they have endured years—possibly 
decades—of misunderstanding from neighbors, 
schools, employers, and others who do not 
understand the nature of their loved one’s disability 
and were unwilling to make accommodations. 
Do not make the defense attorney the focus of 
anger and resentment. The criminal charges may 
be unfair, but if there is an indictment, the lawyer 
must deal with the facts and control collateral 
damage. Arm the lawyer with much-needed facts 
and insight.

If your attorney is unfamiliar with issues related to 
disability, contact NCCJD (NCCJDinfo@TheArc.org) and 
your state’s Protection and Advocacy Organization 
for resources and materials that may help.

Sexually oriented offenses are often accompanied 
by alleged victims’ families putting pressure on 
the prosecutor or wanting to testify to graphic and 
compelling evidence. The community outrage over 
sexually oriented offenses, is often so profound 
that no judge or prosecutor wants to appear soft—
particularly if there is media coverage. A plea may  
be a way to minimize these huge trial risks.

Working with the Criminal Defense Lawyer: A Guide for Families

Copyright © 2015 The Arc of the United States

The content of this page does not constitute legal advice. All content is provided “as is” for informational purposes only, and NCCJD makes no representations as to the 
accuracy, completeness, currentness or suitability of information on this page. 

This project was supported by Grant No. 2013-MU-MX-K024 awarded by the Bureau of Justice Assistance, a component of the Office of Justice Programs.  
Point of views or opinions in this document are those of the author and do not necessarily represent the official position or policies of the U.S. Department of Justice.

Remember: A family can be a valuable resource—be the helpful family!

High Standard

Evaluations by 
psychologists and 

psychiatrists

Did not understand 
crime at the time 
it was committed 

(definitions vary by 
state)

Decided by a Jury
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A Call to Action for Criminal Justice Professionals

People with disabilities are particularly vulnerable to injustices in the criminal justice system. Rules and laws 
that work for the majority of the population blatantly fail people with I/DD, creating a new kind of victim. 
Criminal justice professionals must:

•	 Learn more about sex offenders with I/DD by 
watching free archived webinars on the topic  
and signing up for future NCCJD webinars.

•	 Use the Pathways to Justice video and 
conversation guide to address this issue in  
your community; find better ways to assist  
sex offenders with I/DD and begin creating 
possible solutions.

•	 Use NCCJD’s information and referral service,  
and refer others.

•	 Refer to NCCJD’s state-by-state map or look  
up resources by profession (law enforcement, 
victim service provider or legal professionals). 

•	 Suggest names of expert witnesses or model 

legislation for NCCJD’s database (click on  
“submit a resource”)

•	 Stay current on criminal justice and disability 
issues by following NCCJD’s Facebook page

For more information and to learn how you can 
become a champion for justice in the lives of people 
with disabilities, contact NCCJD at www.thearc.org/
NCCJD/about/request-assistance.

Resources 
For additional resources on the topic, please visit:

www.smart.gov

www.atsa.com  
(https://www.atsa.com/pdfs/ATSA_IDPSB_packet.pdf)

Proactively examine fact patterns of sex 
offense cases involving people with I/DD.

• Watch for instances where the person was victimized  
or manipulated.

• Did they understand the consequences of their actions?

Strongly consider the role disability plays  
in these types of offenses

• Is the person used to a highly supervised setting?

• Have they ever received education about the offense 
they committed?

Find alternatives to incarceration and sex 
offender registries for people with I/DD  
when appropriate.

• Create a community safety plan

• Look for employment programs like Class, Inc

Increase education and prevention work, 
thereby reducing initial offenses and 
recidivism.

• If you observe potentially problematic behavior, 
address it early

• Do not infantilize the person and assume behavior  
is harmless. 

http://www.thearc.org/NCCJD/training/webinars
http://www.thearc.org/NCCJD
http://www.thearc.org/NCCJD
http://www.thearc.org/NCCJD/about/request-assistance
http://www.thearc.org/NCCJD/resources
http://www.thearc.org/NCCJD/resources
http://www.thearc.org/NCCJD/resources/by-state
http://www.thearc.org/NCCJD/resources/by-state
https://www.facebook.com/NCCJD
http://www.thearc.org/NCCJD/about/request-assistance
http://www.thearc.org/NCCJD/about/request-assistance

